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Subndissions and Defense Reply

for   revocation   of
4.2'  FLrther,   it  has   been   submitted   that  the   application

cancehation of registration filed by the appellant could not have
of no-Op

termslof Rule 23(2)(b)  of the CGST Rules on the ground
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.3   That   the   Assistant   Commissioner,   while   purporting   to   hold   that   the\
ppellant  is  non-operational,  purported  to  rely    upon  the  search  proceeding

conducted  by  the  Preventive  Section,  CGST  Gandhinagar.  Admittedly,  nothing

has   been   brought   on   record   by   the   Assistant   Commissioner   which   could

establish that the Appellant was non-operational.

4.4 Further it has been submitted that no evidences and/or material which was

obtained  by the  Preventive  Section  is made  available  to  the Appellant or placed

on   record   to   support   the   purported   finding   that   the   Appellant  was   non

operational.

4.5     Further it has been submitted that, no material was available during the

search conducted by the Preventive Section, to allege that the Appellant was

non-operational and not carrying on its business.

4.6        In the  Show cause  notice  also issued by the Assistant Commissioner,  no

evidence   /material   was   produced   to   show   that   the   Appellant   was   non-

operational; further, the impugned order suffers from the vice of non-application

of mind  and  without  considering  the  documentary  evidence  produced  by  the

Appellant.

4.7     That  the  Assistant  Commissioner,  without  considering  the  reply  filed  by

the   Appellant   and   documentary   evidence   produced   therein,   held   that   the

Appellant  had  filed  the  reply  to  show  cause  notice  without  any  documentary

evidence.   The   said   finding   is   contrary   to   the   records.   The   Appellant   had

produced all the releva.nt material to prove that the Applicant was operational.

4.8     Further it has been submitted  that in any event, the Appellant has been

carrying on business, since, past 3 years. No allegation of non-operational was

raised by the Department during the said 3 years.

4.9     That the Appellant was duly registered under Gujarat value Added Tax

Act( GVAT Act) and CST. The Appellant, after implementation of GST had

migrated from the said GVAT and CST and obtained registration under the GST

Act.

4.10   The Appellant has been discharging its liability

the respective Acts. The Department including the

time accepted the tax liabilities discharged by the
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4.181he  purported  fmding  of  the  Assistant  Commissioner  that  the  Appellant

appeails to be passing fake input tax credit by way of fraud is ex-facie perverse

arid based on no documents.

:nL:h)e|b::}seovfesnji=i:e:uarnp:rct::I:]cnt:Lrne::fnt::sApsasrLtsfantcommlssIonerisso|ely

4.20  +he  Assistant  Commissioner  has  proceeded  on  an  assumption  that  the

Appellbnt was allegedly passing on fake input credit by way of fraud.

:a2s:L]::a£:SLLns:::tcrce°d==;S:1:;eorffcr°a:I:n°thaveheldthatth"

Page 3 of 8

®



®

F.NO.GALppue£±ss±p±±QO£±2Q2iAIPEA±

4.22  Admittedly,  no  documentary       evidence  and  /or  any  material whatsoever

has been produced  /referred to by the Assistant Commissioner    to support the

purportedfindingthattheAppellantwaspassingfakeinputtarcreditbywayof
fraud.

4.23

assumption  basis   cannot  be   sustained  and  impugned  order  is  liable  to  be

quashed.
4.24   In  any event,  the  Appellant  is  not Involved  in  any  activity of passing fake

input tax credit by way of fraud.

4.25   In  any event, without prejudice  to  the  above,  the Assistant Commissioner

failed  to  appreciate  that the  registration  of the  Appellant was  not cancelled  on

the ground or of non-operational.

4.26   The   learned   Assistant   Commissioner   completely   gloss   over   the   said

contention   of  the   Appellant  and   mechanically   sustained   the   cancelation  of

registration.

4.27     Subsequently,  to  learned  Superintendent  by  his  order  dated  16.03.2021

had  only  cancelled  the  registration  because  some  attachment was  not  received

by him which appeared to be the reply of the Appellant.

4.28   The application for revocation of cancelation is now rejected on an entirely

new allegation/ground, which was not raised either in the SON or order passed

by the Superintendent cancelling the registration viz. that the Appellant was not

operationalatthepremisesforwhichregistra.tionwasgranted.

4.29     It   has   been   submitted   that   the   first   SON   is   the   foundation   of  the

department's   case   and   the   department  authoritles   under  GST  is   bound  to

confirm to allegations mentioned therein. The Department authority cannot keep

on changing the allegations at the  appellate  stages and reject the application on

an  altogether  a  new  ground  which  was  never  alleged  in  the  first  show  cause

notice      or even order cancelling    registration.     The Appellant had  specifically

raised  the  aforesaid  issue  before  the  Assistant  Commissioner.   However,  the

impugned    order    is    completely    silent    on    the    said    issue.    The   Assistant

Commissioner has not considered the said issue in the impugned order.

4.30   F`urther,   the   appellant  has   specifically   raised   a  contention   before   the

It  is   submitted  that  the   rejection  of  revocation  application  merely  on

Assistant   Commissioner   that   the    Superintendent   had    passed
ofna

in  as  much  as      no  opportunity  of  hearing  was  granting  to  the
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pellant.    I    find    that    the    proper    officer    vide    SCN    reference    No.
211204148   dated   07.03.2021   suspended   the   registration   with   effect

.03.2021  tor the reason that issues ang inuoiee or bill without supplg Of

nd /  services in viol;ation of the provisions  Of tlris Act,  or t:he rules  mcrde

der leading to ujrongfut auallmeut or utilization Of input tax credi,t or refund
Further  the  proper  officer  vides  order  reference  No.  ZA240321153773S

6.03.2021  has  cancelled  the  registration with  effect from  01.02.2021  for

son given below:-

e   attachment   has   not   been   received   bg   this   office   titl   date,   hence
tion is canceled.  "

ing  aggrieved  with  order  of the  dated  16.03.2021  the  appellant  had  filed

tion  for  revocation  of cancelation  of registration  before  the  Adjudicating

ity.      The      Adjudicating      authority      vides      order      reference      No.

21186212Z  dated  27.04.2021  had  stated  that  as  per  search  conducted

Prev.   Section,   CGST,  Gandhinagar,   the  firm  was  found  to  be  none-

onal  & that it appears  that the  firm was  passing on  fake  ITC.  In view of

ve  the Assistant Commissioner,  CGST,  Palanpur rejected  application for

ion of cancelled registration as per rule  23(2)  (b)  of CGST Rules,  2017,  as

non operational.

rther, it has been come to notice from the Preventive,  CGST, G
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Commissionerate   that  no   activity  was   carried   out   from   premises   and   only

banner  displaying  the  name  and  GSTIN  of  the  unit  was  found;   it  has  also

observed that around 68 units connected to Abans group of companies,  directly

or  indirectly,  registered  at  various  commissionerates  all  over  India  involved  in

this  circular  trading  and  passed  huge  amount  of  ITC  without  supplying  any

goods or services across the country.

6.4  I  find  that in view  of the  facts  comes  to  the  notice  at the  time  of search by

the Preventive section of Gandhinagar Commissionerate and to protect the Govt.

revenue  the  proper officer  had  been  directed  to  cancel  the  registration.    It has

been   further   noticed   that      the   matter   has   been   referred   to       19   CGST

Commissionerate for initiates the follow up inquiries  /investigation and the case

appears   to   have   all   India   ramification;   the   investigation   in   afore   subject
companies, is in progress.

7.    I find that the appellant at the   time of hearing the    has referred the Honrble

High  Court  Tripura's  order  dated  31.08.2021  WP  (C)  No.  401/2021  in  case  of

M/s.  OPC  Assets  Solutions  Pvt.  Lt Vs.  The  State  of Tripura  and  others.  In  the

order dated 31.08.2021  Hon'ble High Court has observed that Superintendent of

Taxes had cancelled the registration without citing any reason. The notice reads

as under:
" whereas on the basis of information which has come my notice, it appears that

your registration is liable to be cancelled for the following reason:-
i.   Non  compliance  of any specified provisions  in the  GST Act or the

Rules made there under as may be prescribed.

After considering the  reply of the  appellant on  23.04.2021  the  superintendent

of Taxes  passed  the  impugned  order  and  cancelled  the  petitioner's  registration

effective from 01.07.2017.  Consequently,  he also computed certain amounts the

petitioner would have to pay by way of Central and State GST as well as IGST

8.         I find that facts of the both cases are not similar,  as in the present case

the  registration  was  cancelled  on  the  basis  of Fraud,  willful  misstatement and

suppression   of   the   facts   that   has   been   corroborated   during   the   search

conducted  by  the  Preventive  Section  of  CGST,  Gandhinagar  Commissinerate

and  it  was  found  that  the  firm  was  not  operative  which  is  clear  violation  of

provisions  Of the  Section  29(2)(e)  Of CGST Act,  2017  ,    wheTea.s  in  the  order  o[
Hont)le  High  Court  of Tripura  no  reason  was  cited  by  the  proper

the show Cause notice for cancellation of registration.  It has also b

that Order  of Superintended  also  seeks  recovery  of certain  taxe

which was not part of the show-cause notice dated 06.12.2020.
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3.        The commissioner, Central GST &C.Ex, Commissionerate-Gandhinagar.

4.        The Assistant commissioner, CGST & C.Ex, Division-Palanpur,

Commissionerate-Gandhinagar

5.        The Additional commissioner, Central Tar (System), Gandhinagar

PrincipalChiefCommissionerofCentralTax,AhmedabadZone.

Commissioner, CGST & C.Excise, Appeals, Ahmedabad

Guard File.

7.           P.A.  File
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