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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

. following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
i) mentioned in para- (A}{i) above in terms of Section 109(7) of CGST Act, 2017 -,
ii :

[iii) Appea! to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or In ut Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Ap%ellate Tribunal shall be Jﬁled along with relevant
documents either electronically or as may be notified gthe Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 11 of CGST Rules, 2017, and shall be accompanied

by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under TSaction 112(8) of the CGST Act, 2017 after paying -

(i) (i Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appeliant, and -
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

The Central Goods & Service Tax [ Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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ORDER-IN-APPEAL

M#s. Abans Reality and Infrastructure Pvt. Ltd., Godown No. 94, Bearing bearing

Revenue |Survey No. 429, Harij, Vaghel Road, Patan, Gujarat, 384240 (hereinafter

referred ps ‘appellant’) has filed present appeal against Order bearing reference No.
7AD4042]1186212Z dated 27.04.2021 for cancellation of Registration (hereinafter

rcf¢rred o as impugned order'), issued by Assistant Commissioner, CGST, Palanpur,

, G?andhinagar, Commissionerate- (hereinafter referred to as ‘adjudicating authority’}.

2.

THe brief facts of the case are that the appellant is registered under GST

having fegistration number 24AAKCA1843Q1ZC. They were issued with a show

cause nptice dated 07/03/2021 by jurisdictional range Superintendent. The SCN

was adjpdicated by the range superintendent and cancelled the registration vide
OIO refbrence No. ZA240321153773S dated 16.03.2021 with the reason that

attachmients has not been received by range office till date, hence registration is

cancellefd.

3.

Bhing aggrieved with the order reference dated 16.03.2021 the appellant filed

revocatipn application to the Assistant Commissioner CGST. The Assistant

Commissioner, CGST, Palanpur, issued show cause notice reference No.
7A2404P1116337Z dated 09.04.2021 alieging that it is learnt that Search was
conducted at the premises by CGST Gandhinagar and it was found that the firm is

Non-Opgrational & no business activity was carried out at their premises; the SCN

dated (9.04.2021 was adjudicated by the Assistant Corpmissioner, Central GST,
Palanpyr vide reference No. 7A2404211862127 dated 27.04.2021 and rejected the

applicafion for revocation of cancelled registration as per Rule 23(2)(b) of CGST Rules,

2017 ad firm is non-operational.

Submiissions and Defense Reply

4. Beihg aggrieved with the order dated 27.04.2021 issued by the Assistant

' Commlssioner, CGST, Palanpur, the appellant filed the appeal on 27.05.2021;

the grqund of appeal filed by the appellant are summarized as given below:-

4.1thak at the outset, the impugned Order rejecting the revocation application

under |Rule 23(2)(b) of the CGST Rules on the ground that the Appellant is not

operational is ex-facie untenable and unsustainable.

4.2- Flirther, it has been submitted that the application for revocation of

cancellation of registration filed by the'appellant could not have beg€nareje in

terms

of Rule 23(2)(b) of the CGST Rules on the ground of no-op
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F.No.GAPPL/ADC/GSTP/1006/2021-APPEAL

1.3 That the Assistant Comrmssmner while purporting to hold that the
Appeliant is non-operational, purported to rely upon the search proceeding
conducted by the Preventive Section, CGST Gandhinagar. Admittedly, nothing
has been brought on record by the Assistant Commissioner which could

establish that the Appellant was non-operational.

4.4 F‘urther it has been submitted that no evidences and/or material which was
obtained by the Preventive Section is made available to the Appellant or placed
on record to support the purported finding that the Appellant was non

operational.

45 Further it has been submitted that, no material was available during the
search conducted by the Preventive Section, to allege that the Appellant was

non-operational and not carrying on its business.

4.6 In the Show cause notice also issued by the Assistant Commissioner, no
evidence /material was produced to show that the Appellant was non-
operational; further, the impugned order suffers from the vice of non-application
of mind and without considering the documentary evidence produced by the

Appellant.

4.7 That the Assistant Commissioner, without considering the reply filed by
the Appellant and documentary evidence produced therein, held that the
Appeliant had filed the reply to show cause notice without any documentary
evidence. The said finding is contrary to the records. The Appellant had

produced all the relevant material to prove that the Applicant was operational.

4.8 Further it has been submitted that in any event, the Appellant has been
carrying on business, since, past 3 years. No allegation of non-operational was

raised by the Department during the said 3 years.

4.9 That the Appellant was duly registered under Gujarat Value Added Tax
Act( GVAT Act) and CST. The Appellant, after implementation of GST had
migrated from the said GVAT and CST and obtained registration under the GST
Act.

4.10 The Appellant has been discharging its liability as per returns filed under

the respective Acts. The Department including the G ‘D@partrq t has time to
i‘:'\_“‘ e /;;

time accepted the tax liabilities discharged by the
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4.11 The aforesaid returns filed -by the Appellant under the aforesaid Acts were

duly pfoduced before the Assistant Commissioner along with reply. However,

totally

ignoring the said return, the Assistant Commissioner concluded that the

no dochiment evidence was produced by the Appellant.

4.12 It is submitted that once, CGST department has accepted the taxes paid

by the

Appellant, it is not open for the department to now allege that it is no-

operatjonal. The GST department cannot take different stand at different

occasigns.
4.13 Further, the Appellant had produced returns filed under the Income Tax

Act, Bank statements, and rent agreement to establish that the Appellant was

operatjonal. However, the same has also been ignored by the Assistant

Comm

lssioner while passing the impugned order.

4.14 Purther, it the impugned order, the Assistant Commissioner wrongly held

that the Appellant was utilizing fake input tax credit.

4,15 The purported finding of the Assistant Commissioner that the appellant -

appeatfed to be utilizing fake input tax credit is ex-facie perverse and based on

no do
4.16

ments.

o documents evidences and/or any material whatsoever have been

produged /referred to by the Assistant Commissioner to justify the purported

findings that the Appellant was utilizing fake credit.

4.17 Rurther, it has been submitted that in the impugned order, the Assistant

Com

passi

issioner has purported to hold that it appears that the Appellant was

fake input tax credit by way of fraud.

4.18 The purported finding of the Assistant Comrmissioner that the Appellant

appeats to be passing fake input tax credit by way of fraud is ex-facie perverse

and bdsed on no documents.

4.19 I any event, the purported finding of the Assistant Commissioner is solely

on the

basis of surmises and conjectures on his part.

4.90 The Assistant Commissioner has proceeded on an assumption that the

- Appell

4.21 1

passirlg fake input credit by way of fraud.

hnt was allegedly passing on fake input credit by way of fraud.

he Assistant Commissioner could not have held that the A
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4.22 Admittedly, no documentary  evidence and /or any material whatsoever
has been produced /referred to by the Assistant Commissioner to support the
purported finding that the Appellant was passing fake input tax credit by way of

fraud.

4,23 It is submitted that the rejection of revocation application merely on
assumption basis cannot be sustained and impugned order is liable to be
quashed.

4.24 In any event, the Appellant is not involved in any activity of passing fake

input tax credit by way of fraud.

4925 In any event, without prejudice to the above, the Assistant Commissioner
failed to appreciate that the registration of the Appellant was not cancelled on

the ground or of non-operational.

4.26 The learned Assistant Commissioner completely gloss over the said

contention of the Appellant and mechanically sustained the cancelation of

registration.

4.27 Subsequently, to learned Superintendent by his order dated 16.03.2021
had only cancelled the registration because some attachment was not received

by him which appeared to be the reply of the Appellant.

4.28 The application for revocation of cancelation is now rejected on an entirely
new allegation/ground, which was not raised either in the SCN or order passed
by the Superintendent cancelling the registration viz. that the Appellant was not

operational at the premises for which registration was granted.

429 It has been submitted that the first SCN is the foundation of the
department’s case and the department authorities “under GST is bound to
confirm to allegations mentioned therein. The Department authority cannot keep
on changing the allegations at the appellate stages and reject the application on
an altogether a new ground which was never alleged in the first show cause
notice  or even order cancelling registration. The Appellant had specifically
raised the aforesaid issue before the Assistant Commissioner. However, the
impugned order 1is completely silent on the said issue. The Assistant

Commissioner has not considered the said issue in the impugned order.

4.30 Further, the appellant has specifically raised a contention before the

Assistant Commissioner that the Superintendent had passed the order

e
[
e

purporting to cancel their registration in breach of principles of na ,féffi 1ust1€x;

in as much as no opportunity of hearing was granting to the
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finding| recorded by the Superintendent in the said order that the hearing was
héld or 10.03.2021 was factually incortrect and contrary to the record; however
the Aspistant Commissioner has totally ignored the said submission of the
Aiapellant and without considering the said submission pass the impugned
ofder; the Assistant Commissioner failed to appreciate that the Superintendent
had mmechanically cancelled the registration and cancellation was without

indepehdent application of mind.

Personal Hearing

5. Perspnal Hearing in the matter was bheld 07.09.2021. Shri Prakash Shah, Shri
Jas Sahghavi, Shri Nirbhay, Shri Jignesh Shah, Shri Bhavesh Suthar and Shri
Abhishiek Bansal attended the Personal Hearing. They have relied on their
writterl submission dated 31st May, 2021 and case law compilation submitted at
the timhe of hearing. They have reiterated the grounds of appeals. They have
nothing to add to this.

Discussions and Finding

6.11 hlave gone through the facts of the case and written submissions made by
the appellant. I find that the proper officer vide SCN reference No.
702408211204 14B dated 07.03.2021 suspended the registration with effect
from O7.03.2021 for the reason that issues any invoice or bill without supply of
goods land / services in violation of the provisions of this Act, or the rules made
thereutder leading to wrongful availment or utilization of input tax credit or refund
of tax.| Further the proper officer vides order reference No. ZA240321153773S
dated [16.03.2021 has cancelled the registration with effect from 01.02.2021 for
the reqgson given below:- '

1. “The attachment has not been received by this office till date, hence

registriation is canceled. “

6.2 Bding aggrieved with order of the dated 16.03.2021 the appellant had filed

application for revocation of cancelation of registration before the Adjudicating
authotity. The Adjudicating authority vides order reference No.
ZA240K21186212Z dated 27.04.2021 had stated that as per search conducted
by th¢ Prev. Section, CGST, Gandhinagar, the firm was found to be none-
operational & that it appears that the firm was passing on fake ITC. In view of
the aHove the Assistant Commissioner, CGST, Palanpur rejected application for
revocaltion of cancelled registration as per rule 23(2) (b) of CGST Rules, 2017, as

firm if non operational.

6.3 Further, it has been come to notice from the Preventive, CGST, G
Page 5 0f 8
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Commissionerate that no activity was carried out from premises and only
banner displaying the name and GSTIN of the unit was found; it has also
observed that around 68 units connected to Abans group of companies, directly
or indirectly, registered at various commissionerates all over India involved in
this circular trading and passed huge amount of ITC without supplying any

goods or services across the country.

6.4 1 find that in view of the facts comes to the notice at the time of search by
the Preventive section of Gandhinagar Commissionerate and to protect the Govt.
revenue the proper officer had been directed to cancel the registration. It has
been further noticed that the matter has been referred to 19 CGST
Commissionerate for initiates the follow up inquiries /investigation and the case
appears to have all India ramification; the investigation in afore subject

companies, is in progress.

7. 1find that the appellant at the time of hearing the has referred the Hon'ble
High Court Tripura’s order dated 31.08.2021 WP (C) No. 401/2021 in case of
M/s. OPC Assets Solutions Pvt. Lt Vs. The State of Tripura and others. In the
order dated 31.08.2021 Hon’ble High Court has observed that Superintendent of
Taxes had cancelled the registration without citing any reason. The notice reads
as under: '
« whereas on the basis of information which has come my notice, it appears that
your registration is liable to be cancelled for the following reason:- |
i. Non compliance of any specified provisions in the GST Act or the

Rules made there under as may be prescribed.

After considering the reply of the appellant on 23.04.2021 the superintendent
of Taxes passed the impugned order and cancelled the petitioner’s registration
effective from 01.07.2017. Consequently, he also computed certain amounts the

petitioner would have to pay by way of Central and State GST as well as IGST

8. I find that facts of the both cases are not similar, as in the present case
the registration was cancelled on the basis of Fraud, willful misstatement and
suppression of the facts that has been corroborated during the search
conducted by the Preventive Section of CGST, Gandhinagar Commissinerate
and it was found that the firm was not operative which is clear violation of

provzszons of the Section 29(2)(e) of CGST Act, 2017 , whereas in the order of

the show Cause notice for cancellation of registration. It has also b

#
that Order of Superintended also seeks recovery of certain taxeg s
£

which was not part of the show-cause notice dated 06. 12.2020.
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‘9 Fufther, the appellant in his grounds of appeal contended that they have not
b}een provided opportunity for personal hearing in the instant case in terms of
the prévision for following principal of natural justice. On perusal of available
records, 1 find that the appellant has been given opportunity of personal hearing
on 093.2021 and against which the: appellant has also filed reply to Show
Cause |Notice. Further, 1 find that the appellant has filed the appiication for
revocation of cancellation of registration before the higher authority as per Rule
23 (2){b) of CGST Rules, 2017 and the adjudication authority has followed
proper| procedure of natural justice as laid down in GST ACT/Rules before the
issuange of impugned Order. Hence, the contention of the appellant is not
correcq and proper. | '
10. 1 find that- Joint Commissioner, CGST, Gandhinagar vide letter F. No.
GEXCOM/AE/MISC/276/2021-AE-O/0 COMNR-CGST-GANDHINAGAR dated
22.12.0021 has informed that afore subject tax payer do not hold any ground for
revocaltion of the cancellation of registration,

11. 1 find that the adjudicating authority has rejected the application for

revocation of cancelled registration of the appellant under Rule 23(2) (b) of CGST
Rules,| 2017 on the ground that during search conducted by the Preventive
Sectiof Gandhinagar it was found that the appellant was non operational and
was ppssing fake ITC by way of fraud. I also found that the adjudicating
authotlity has rejected the application for revocation after following the
prescribed procedure prescribed under Rule 23 of CGST Rules, 2017. Moreover,
Joint Commissioner, CGST, Gandhinagar vide letter F.No.
- GEXCOM/AE/MISC/276/2020-2021 dated 22.12.2021 has also informed that
since the investigation is in progress the appellant do not hold any ground for

revocalion of the cancelation of registration.

n view of above I find the adjudicating authority has ordered rejection of
application for revocation of registration as a deterrent measure so as to prevent

furthef loss to Government exchequer and on the ground of ongoing

investigation against the appellant. Therefore, I do not find it appropriate to
interfdre with the impugned order passed by the adjudicating authority at this

stage ¢f proceedings.
12. The subject appeal filed by the appellant is hereby rejected.

13.  BrdoieraiERIEAITE AR U RIS IR [h TR |

fThe appeal filed by the appellant stands disposed of in above terms.

Additional Commissioner (Appeals)
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Attested

{H. S. Meena)
Buperintendent
Central Tax (Appeals)
pAhmedabad

By R.P.A.D.

To,

M/s. Abans Reality and Infrastructure Pvt. Ltd.,

Godown No. 9A, Bearing bearing Revenue Survey No. 429,
Harij, Vaghel Road, Patan, Gujarat, 384240

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner, CGST & C.Excise, Appeals, Ahmedabad

2
3. The Commissloner, Central GST &C.Ex, Commissionerate—Gandhinagar.
4

The Assistant Commissioner, CGST & C.Ex, Division-Palanpur,

Commissionerate-Gandhinagar

5. The Additional Commissioner, Central Tax {System), Gandhinagar.
¢ Guard File.
7. P.A. File
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